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 INTRODUCTION 

In the Federal system there are two governments - Central Government and State Government. Both 

government have autonomous function and separate taxing powers. But sometimes, a government at one level may 

exercise its powers in such a manner so as to interfere with the working of the government at the other level. It is 

essential for the maintenance of the federal system that either government should not so use its constitutional powers 

as to destroy or impede the governmental activities of the other government. The doctrine of inter-governmental 

immunities which is a contribution of American Judiciary to the law of federalism seeks to ensure that government 

at one level operates without unduly restricting operations and instrumentalities of the governments at the other 

level. 

In the area of taxation, this doctrine was most important application. According to M.P. Jain, this doctrine 

restricts to some extent, the taxing power of the Governments in a federation. 

 U.S.A. 

It is well established doctrine in the American Constitution that there is an implied  prohibition against the 

exercise of power by the Federal Legislature and the State Legislature in such a way as to impede the operations of 

the laws made to each other. The doctrine of immunity of Instrumentalities was first expounded by Chief Justice 

Marshall in M. Culloch Vs  the State of Maryland1  to mean that when two separate Governments are established as 

in a federal constitution, each with a limited Jurisdiction, the power of each government shall be construed as being 

under an implied limitation that it shall be so exercised as not to impair the functions allotted to the other 

government. So the maintenance of the Sovereignty of two Governments creates the implication that each 

government should be entitled to exercise its power without interference from the other. Any interferences with the 

function of Federal Government would make a State Legislation bad, even though the legislation may relate to 

subject allotted to the State Legislature, and conversely. So in that case, it was held that State cannot tax the agencies 

of instrumentalities of the Federal Government. 

The immunity of State and its instrumentalities from federal taxation is judicially introduced limitation  upon 

unlimited power of taxation conferred upon Congress by Article VIII, Section 1. On the other hand, federal taxation 

of a State Government is a limitation upon the reserved power of the States under 10th Amendment of US 

Constitution.  

But in Alabama Vs. King2, the court held that the expansion of the immunity of one government curtails the 

sovereign power of the other to tax, so the immunity should be restricted to cases where the tax imposed by one 

government directly imposes a burden on the activities of the other government and should not be extended to cases 

where tax is imposed upon an individual which may indirectly be passed on by that individual to the government, as 

a result of the relation between a individual and government. But in recent years, the US Supreme Court was 

curtailed sharply the doctrine of implied delegated immunity. It has been also held that 'Commerce clause' of the 

Congress does not by itself, impose any limitation upon the power of a state to tax the instrumentalists of inter-state 

commerce, if it does not discriminate against inter-state commerce. 

We can say that the US Supreme Court has been going on in right direction because absolute immunity shall 

impede the sole purpose of taxation. 
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CANADA 

The application of doctrine of immunity of instrumentalities (except s. 125 of BNA) has been rejected by 

Privy Council as being foreign to the English Rules of Interpretation. The question whether a legislation is valid or 

not, depends upon legislative competence to levy the tax. In Bank of Toranto Vs Lambe3, it was argued that direct 

taxation was subject of dominion, so Provinces shall not tax in this respect. But Privy Council rejected this argument 

and held that principles laid down by C.J. Marshall cannot be applied in Canadian Constitution.  After considering 

the plethora of cases, we can say that within its taxing powers, a provincial legislature, may tax Dominion legislature 

or trench upon dominion revenue or the like or may Dominion officers. Province would be excess or a colourable 

exercise of its legitimate power to legislate in relation to civil rights and properly within the province. 

AUSTRALIA 

The doctrine of Immunity of Instrumentalities in Australia has closely followed the American Precedent in 

many respects. Here, neither Commonwealth nor State has power to make laws which are directed against and 

impair the exercise of an essential governmental function of the other. The imposition and collection of tax falls 

within this principle. 

 

The modern shape of this doctrine in Australia is that there is no such general doctrine that a federal or state 

law will be invalid merely because it would affect the free exercise of the legislative or executive power of the other 

Government. So, neither Government can do something that would destroy or interfere with the existence of the 

other government. Sec. 114 of Commonwealth of Australia Constitution Act, 1900, exempts the property of 

commonwealth  or state from mutual taxation. 

ENGLAND 

England being a Unitary State, so there is no question of the powers of the centre and units of the federation to 

tax each other’s property. But property owned by the crown is exempted from taxation unless rendered liable either 

by express words or necessary implication. 

INDIA 

In our country, there is no provision for the doctrine of immunity of instrumentalities in our Constitution apart 

from the limited application as regards exemption from actual taxation, in Articles 285 and 289 of the Constitution 

of India (Corresponding to sections 154-155 of the Government of India Act, 1935). Prior to Government of India 

Act, 1935, position was same as in England. The inclusion of Articles 285 and 289 shows that the question of 

interference on the part of the Federal and State powers as against each other was not lost to an implied prohibition 

and outside these provisions, the Union and State legislature have the full power to legislate on the matters included 

within their respective lists, subject to the other provisions of the Constitution. Federal Court in Kishori Vs The 

King4 said that where the Constitution Act has given to the provinces legislative power with respect to a certain 

matter in clear and unambiguous terms, the court should not deny it to them or impose limitation on its existence on 

such extraneous considerations and same in case of union power. The only limitation imposed upon the respective 

legislature is test of pith and substance. 

In dual system of government for smooth functioning, there should be immunity of the property of one 

Government from taxation by another. 

1. Exemption of Property of the Union from State taxation (Article 285) - Article 285 debars a state from 

taxing union property. In Constituent Assembly Debate, there were two views. First, in favour of state to tax union 

property especially railway because it renders services as sanitation, hygiene, roads, lighting, fire-brigade etc. and 

financial position was so good. Second in favour of union because it was objectionable to conceive property of a 
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person who was not represented in an organisation, to be taxed by organisation ad infinitium and taxing power 

depend upon the statute passed by state and it was not known that kind of taxes and to what extent, the state 

empower to local authority to levy. Second view was accepted. 

Article 285(1) says that property of Union should be exempt from all state taxation except where Parliament 

may otherwise provide. This clause raises two questions - (i) whether tax is one on property and (ii) whether such 

property is vested in union property includes lands, buildings, chattels, share, debts, anything that has a money 

value, every kind of property movable or immovable. The state cannot tax under Article 298. Property of Union 

means the ownership is vested in union. 

The exemption under this Article and complementary Article 289 extends to only tax on property. A tax on 

succession to property is not tax on property, but it is a tax upon the right to succeed to property. The Supreme Court 

of India in Union of India Vs Bhusaval Municipal Council5 held that this exemptions extends not only from state 

taxation but also local authority. 

             But the words “save in so far as Parliament may, by law otherwise provide” in Article 285(1) show that bar 

to taxation of union property by states is not an absolute one. The bar may be removed in respect of any taxes by law 

by Parliament. This means that the state taxation of union property is to be subject to the control of Parliament. For 

example, under Section 3(1) of the Railways (Local Authorities Taxation) Act, Railway Administration shall be 

liable to pay tax in aid of the funds of any local authority, if the Central Government by notification in the official 

Gazette, declares it to be so liable. 

  In IAAI Vs Municipal Court6 case, the Court held that property owned by a Government Company or 

statutory Corporation which has a corporate personality of its own, cannot be said to be property of union and may 

be liable to state or Municipal taxation. 

 The object is to avoid the financial embarrassment that may be caused by local authority by being suddenly 

deprived of their accustomed sources of revenue. 

 According to Article 285(2),if tax upon union property before the commencement of Constitution of India 

had been imposing by state, and also thereafter, it shall be continued if by making a law, parliament does not prevent 

it. 

 But the Supreme Court of India in Union of India Vs Bellary Municipality7 said that if the authority was 

transferred to another state after the Constitution, it could not claim benefit of Article 285(2). 

2. Exemption of State Property and Income from Union Taxation (Article 289) 

Article 289(1) of the Constitution of India limits the taxing power of union by exempting from its purview 

state property and income under Article 289(2), the business operation of the state, State property used or occupied 

for trade or business or income accruing therefrom may be taxed if Parliament so provides. Under Article 289(3),  

Parliament has power to declare any class of trade or business as incidental to the ordinary functions of government 

and it would be immune from Union taxation. 

In Constituent Assembly Debate, an argument in favour of exemption of state property and income from 

union taxation was that it would place a heavy financial burden on the states which might retard country's 

industrialization. 

But argument in favour of Central taxation was that centre had heavy responsibilities and so it should be able 

to raise sufficient revenue. 

(i) Difference before Section 155 of Government of India Act, 1935 and Article 289 of the Constitution of India 
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 a. Section 155 granted exemption from federal taxation only in respect of lands or buildings whereas 

Articlde 289 exempt to all property from union taxation. 

 b. Provision (a) of section 155, state was liable to pay tax in respect of trade and business carried on by state 

outside its territory, but not within territory. But under Article 289(2), state is liable to pay tax in respect 

of trade or business carried on whether the trade or business is carried on within the state or outside. 

          c.   Provision relating to Article 289(3) does not exist in Section 155 of Government of India Act, 1935. 

 

(ii)  Distinction between Article 285 and 289 of the Constitution of India 

 

 (a) Article 285 only exempts the property of union from State taxation. There is no reference to exemption 

from income tax. Income tax is a union subject.  

 (b) Article 285 refers not only to the taxation by State but also by any authority within state. 

 

In several case, Supreme Court of India narrowly interpreted the language in Article 285(1) and Article 289(1) 

in order to come a conclusion that arrived in Canada and Australia, namely that the immunity from mutual taxation 

includes only direct taxes and not indirect taxes such as custom or excise duties which are not taxes on Property but 

the act of importation or manufacture of goods. 

 

(iii) Taxation of business carried on by a Government 

(a) Trade or business carried on by  state  

In Peninsular and Oriental Steam Navigation Co. Vs Secretary of State for India8 case the court clearly 

observed that  exemption from union taxation given to state property and income does not apply in respect of trade 

or business carried on by State.  

Article 289(3) says that where the trade or business is carried on as incidental to normal government functions 

by state, there will be no liability of union taxation in respect of business or trade. So the Parliament by law must 

declare that business or trade carried by state is incidental to its normal government’s functions, otherwise state 

government will be liable to union taxation. But it does not mean that Parliament enactment is necessary to empower 

a state to carry on trade or business. Exemption from central taxation extends only to the state and their 

instrumentalities. 

(b) Trade or business carried on by the union  

Article 285 confines immunity of the union to its property only. In this regard it is not clear why the members 

of Indian Constitution made no provision as to immunity of a union trading activity from state taxation. Probably 

there was at that time some doubt whether it was legitimate for the Union Government to carry on any trading 

activity at all. But Article 298 leaves no doubt that the Union Government may carry on a trade or business just as 

State Government can. Proviso (a) to Article 298 itself would not enable the state legislature to levy any tax on the 

business carried on by the Union Government. 

(3) Exemption from taxes on Electricity (Article 287) (Section 154A of Government of India Act, 1935) 

Under schedule VII, List II, Entry 53, the state legislature has exclusive power of making laws as to the 

imposition of taxes on the consumption or sale of electricity. Articles 287 and 288 impose some limitation upon it 

which is relating to Central Government and to the railways. Under Article 288, restriction is relating to electricity, 

water stored, generated, consumed distributed or sold by authorities constituted for developing any inter-state river 

or river valley. But Parliament by making law can permit to tax upon that. 

(4)  Exemption from taxation by State in respect of water or electricity in certain case (Article 288) 
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The restriction relates to water of electricity stored, generated, consumed, distributed or sold by any authority 

establish by law for regulating or developing any inter-state river or river valley. The restriction under this Article is 

not  absolute. It refers both pre-constitution and post constitutional laws. Here President's assent is necessary only if 

such legislation imposes or authorises the imposition of tax. In pepsu case, the court held that the levy of water rate 

under Northern India and Drainage Act, 1823 and Pepsu Sirhind Canal and Western Jamuna Canal (Enforcement 

and Validation) Act, 1954 is not a tax and Acts are not inoperative for not having Present's Assent. 

CONCLUSION 

In India, the position of law is that the Supreme Court has refused to apply the doctrine of immunity of 

instrumentalities beyond the area laid down in Articles 285, 287, 288 and 289. The most significant pronouncement 

on the subject in State of West Bengal Vs  Union of India9,the State of West Bengal challenged the competence of 

Parliament to enact Section 47 of the Coal Bearing Areas  (Acquisition and Development) Act, 1957 which sought to 

acquire state-owned coal bearing land and rights over them. It was argued that the state had within their allotted field 

full attributes of sovereignty and union by interfering cannot trench upon Sovereignty is void. But the Court 

referring the historical background said that Indian's administration was highly centralised and the provinces were 

never treated as Sovereign. Examining the structure of the Constitution, the court said that Parliament was not 

incompetent, on account of some assumption as to absolute sovereignty of the state, to acquire state property by 

legislation for governmental purposes. The court also refused to apply the doctrine of immunity of instrumentalities. 

The court also, by referring entries 22, 23, 24, 26, 27, 30, 32, 52, 54, 56, 57 of list I of seventh Schedule of the 

Constitution under which Parliament can legislate in respect of state property, held that to deny the Parliament, 

power to legislate in respect of State property, would render the Constitutional Machinery unworkable. But by 

dissenting above, Subba Rao, J. said that sovereign powers are distributed between Union and State within the 

sphere allotted to them and one cannot encroach upon the governmental functions or instrumentalities of the other 

unless the court expressly provides for such interference and in instant case, there is no provision which enables one 

unit to take away the property of another except by agreement. This is a momentous pronouncement by the Apex 

Court of India and strengthens the viability of Indian federalism. The Supreme Court rightly rejected the doctrine of 

state rights in India. The states right if accepted would have weakened the Central Government as in future. State 

would have claimed more and more right and immunity as against Central Government and weakened the 

constitutional fabric. This doctrine also rejected in Canada and Australia. The Indian Constitution seeks to provide a 

federal structure with a strong bias towards the centre. Thus Indian position is more proper and perfect in 

comparison to other federal system and this should not be corroded by any process whether of Judicial interpretation 

or otherwise. 

 
9 AIR 1963 SC 1241 


